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Para-59

S8. We are of the view that the requirement of the completion
certificate to be obtained from the local authority under sub-section (2)
of Section -14 before forming and registration of the association of
apartment owners does not mean final completion certificate, as the
issuance of the final completion certificate may take long time and that
antll then rights and liabilities and the corresponding duties are not
provided to be under suspension. 1t may take several years for the
promoter, or 3 promoter may delay the formalities and in applying for
issuance of completion certificate to deny the apartment owner to form
an association. This would defeat the object of enacting Sectlon 13,
which provides for registration of deed of apartment with true copy of
declaration made under Section 12 to such deed of transfer. The forq of
declaration, therefore, 10 be made within 12 months from the date of
approval of the plans or where the building has been constructed or is
ynder construction prior to the commencement of the Rules to be
submitted within 90 days from such commencement under Rule 3 of the
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Rules of 2011 is sufficient for the purposes of forming and reglstrataon of
the associaticn for bringing for erforcement of the rights and tialsifities of
the apartment owners and the general liabilities of the promoters under
Sections 5 and 6 and Section 4 respectively of the U.P. Apar tmént Act,

A 2010.
Pard 60

60.  Inour view after the enforcement of the U.P. Apartrﬁt'nt ACf; 2010
no builder, promoter can reslst/ or delay the formation of sssocubtmn of
apartineht owners under Sectron 14 of the Act. If the protiibter Eties not
get the association registered, the apartment owner$ ésn gef sucl
association registered after a notice giving reasonable penod ic the
promoter, say a month, and to adopting modei bye- -laws, if they have not
adopted earlier. In such case the Registrar of Societies shali not réfuse
the registration of the asscciation of the apartmen't bwnérs, The
promoter, however, has to be made a member as he i§ jointly
responsible with the apartment owners to form an association. Even if he
does not get the association registered and does not jain ot his
authorized agents and subscribe to be a member of the association, he
will be deemed to be member of the association for the purpeses of
enforcement of the Act as the promoter being the member of the.
association has duties and liabilities under the Act to be enforced.

bdrs 65

65, (1) The U.P. Apartment Act, 2010 and the U.P. Apartment Rules, .
2011 provides for a complele code for regulating the rights, duties and
ligbilities and for resolving the issues and disputes béetween thé.
prornoters and the apariment owners. The Act has overiiding effect
under Section 31 (1) over all other laws on the suhject notwithstanding
anything inconsistent therewith contained Sn.any other law for the tlrn.e
bbmg enforced. s .

65. (9)' The as.,ocratlon of aparlme :nt ownsrs is to be registered by
the Registrar, Deputy Registrar or Sub- Registrar under the Socictles
Registration Act as amended in the State of U.P. If bye-laws are
inconformity with the model byelaws as notified on 16'.11.20_11, the
Registrar/ Deputy Registrar/ Sub- Registrar cannot refuse to register
assbciaticn on the ground that il contains less than minimum number of
members of the society under the Societies Registration Act or that it

Page 4 of 23



does not comply with any of_-the provisions of the Societies Reéistration
Act as amended in the State of U.P. The registration of the association is
in compliance with the provisions of the U.P. Apartment Act, 2010, U.P.
Apartment Rules, 2011 and model byelaws. It shall be the joint
responsibility of the promoter and apartment owners 10 obtain the
registration. The Registrar/ Deputy Registrar/ Sub Registrar shall not
refuse to register the association, if the promoter does not join even
after one month's notice given by the apartment owners or 33% of the
apa'nmem owners, whichever i'§ more. It is clarified that the completion
of all infrastructure services and completion certificate from local
authority will not be a ground to deay the registration, as the issuance
of completion certificate depends on the steps to be  taken by the
promoter. The delay caused by him in obtaining such certificate will
defeat the object of formation of the society and the enforcement of
the rights and liabilities of the promoter and the apartment owners. In
such case the society will be registered provisionally under the
certificate to-be given by the competent authority as defined in Rule 2
(c) of the Act, who will give a time period to the promoter 10 provide all
infrastructure services and to obtain completion certificate, failing
which the promoter will invite the punishment for the offence as

prescribed under Section.
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" In many projects, even dfter the requests of the promorer's',-_"rhe 67Ib_t'tee§
are not ready to form Association of Allottees which is a m'u_:?_no'af_i’. bf thd
RERA Act. The cooperation of ollottees is required as vo/u'nii?er me“n’?ber_s
are required for registrotion of the.society. Further in many cases fhough
the allottees have formed the AOA, they refuse to tqke a:x'/'ér thé?: )
maintenance of the common areas of the Project, even aftqr issqq_'h_ce of
Completion Certificate to the Project. They cite irrefevant complaints
regarding construction quality or other matters which cah otherwise be
resolved under the ombit of RERA. Builders ore forced to continug with
providing subsidized maintenance services under the threaf of litivdtion
from allottees andg AOA. Many times the AOA cites low hdbitation levels
in the complex to postpone the handover. This is not a valid excuse as non
resident allottees are also covered under maintenance charges and for
unsold units the developer is responsible.

After the passage of feiv years, AOA demands virtuo!l rénewaol of thd
whole complex as a precondition for taking over the "r"nana_f;ement
including epainting, new pumps, new DG’s., repair and replacement of
plumbing etc, It is requested to issue directives for formdtion of the AQOA .
ond handing over-taking over the mointenonce from the builder iri ¢ time
bound manner, ideally within the first year of completion.”
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Affa-2010, T, SFATEAT. (Fyefor, Tefirea SR apear @7 e SeR-2011 W@ R WemR
IR SRRy Areer argen ¥ anavae Yarai i erRe qureE Rt & & TS & [y
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Para 60-

In our view after the enforcement ¢f the U.P. Apartment Act, 2010
no builder, promoter cun rasist/ or deloy the formotion - of
pssociation of operiment owners usder Section 14 of the Act. If
the promoter does not get the cssociotion registered, the
oportment owners con get Such Gssociotion registered after a
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notice giving reosonable pericd to the promater, soy ¢ meath, ead
to odopting model bye-lows, If they have nct odogted eortier. In
such case the Registror of Socleties sholl not refuse the registration
of the ossociotion of the opontment owners. The promoter,
however, hos to be made o member os he is jointly respoasible
with the opartment owners (o form an essocigtion. Even if he does
not get the aossociotion registered ond dees not join or his
outhorized agents ond subscribe to be o member of the
association, he wili be deemed to be member of the ossociation fos
the purposes of enforcement of the Act os the promoter being the

member of the association has dutles and liobilities under the Act
to ba enforced.
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65. (9) The ossociotion of aportmen: owners s to he
registered by the Registrar, Deputy Registrar or Sub- Registrar uader
the Societies Registrotion Act os omended in the S{ote of U.P. If by

lows are inconformity with the medel byelows ps Aotified eh

16.11.2013, the Registrar! Deputy Registrar/ Sub- Registra? conhot

refuse to register association on the ground that it chtaint fass thdn

minimum number of members of the society nod thae Societias

Rlegistration Act or thet it does not comply with ony 3f the Brdvisions
of the Societies Registration Act s gmended in the Sate of U.p. the

registration of the associotion js in complicace with the provisions of

the U.P. Aportment Act, 2030, .. Apartment Rules, 2011 an¥ modyy
byelaws. It shall be the Jjoint respo

asibility of the prosdioter ay
apartment owners to obtain the

registrotion. The Rogistral/ Deputy
Registror/ Sub Registror shalt not refuse to register the association, if
onth’s hotice given by the
opartment ovners or 339 of the epartment owners, whichever ¥s
more. It is clarified that the campletion of all infrastructure services
and completion certificate from foca! au
deny the registration, as the issuan
depends on the sta

the promoter does not Join even after one m

thority will not e ¢ ground to
ce of completion certificate
ps to be taken by the promoter. The deloy coused
by him in obtaining such certificate wili defeat the object of formation
of the society and the enforcement of the rights end Sabdilitles of the

promoter end the opartment owners. In such case the society will be
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registered provisionally’ under the centificote to be given by the
competent outhority os defined in Rule 2 (c) of the Act, who will give o
time period to the promoter to provide ol infrastructure services ond
to obtoin completion certificate, foiling which the premoter will invite

the punishment for the offence os prescribed under Section

41 TR RGN, 9 IRRTR, 97 WRTR 37 IR R SEowrm= 55 o3

i o it ATt o o § w3 e e e o o e
e g 8- '

65. (9) The aossociotion of oporiment owners is to ke
registered by the Registror, Deputy Registror or Sub- Registror under
the Societies Registration Act as amended in the State of U.P. If bye-
lows are inconformity with the model byelaws os notified on
-16.11.2011, the Registrar/ Deputy Registrar/ Sub- Registrar cannot
refusé to register association on the ground that it contoins less than
minimum number of members of the society under the Societies
Registration Act or thot it does not comply with ony of the provisions
of the Societies Registration Act as amended in the State of U.P. The
registrotion of the assaociation is in compliance with the provx‘éions of
the U.P. Aportment Act, 2010, U.P. Apartment Rules, 2011 ond model
byelows. It shall be the joint responsibility of the promoter ond
opartment oviners to obtain the registration. The Registror/ Deputy
Registror/ Sub Registrar sholl not refuse to reqister the asscciation, if
the promoter does not join even ofter one month'’s notice given b;" the
opartment owners or 33% of the opartment owners, whichever is
more. It is clorified that the completion of all infrostructure services
and completion certificate from local authority will not be a ground to .
deny the registration, as the issuonce of completion certificate
depends on the steps to be token by the promoter. The deloy c\oused
by him in obtaining such certificate will defeat the object of formation
of the society and the enforcement of the rights and liobilities of the

promoter and the apartment owners. In such case the society will be
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registerec provisionally under the certificate to be cwven by the

competent cuthciity os cefined in Rute 7 {c) of the Act, whé vili gh@ ©

me period to the promoier iC ; provide ol is feostrutture services 6nd

tc cbtoia comp'etion certificate, foiing which the promoter will invite
. the punishment for the offence cs prescriced under Section
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Rule 1 Subrule 33 Dispute Resclution- All or any dssutc; ansmg cut
or touching upen or in relgiton to the terris and contiions of this -
agreement, including interpretoiion ond valisity of thé temnts than
of ond the respective rights and obligoticns of the Pcrtles s’za!' be
settfed amicably by mutual Giscussios, failing which the somé sticl
" pe setiled os the cose may be through the Authority or Adjuditoting
officer cppcinted under the Act
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Pora 58-
Though the oportment owner hos been
defined to mean; 'a person of persons owning

Page 13 0f 23




on cocriment or pm:r ter o his nominee iﬁ
cose of unscid cponiment, since Lters :s_t_ag
restricion on  the occwpstion of IS
5 cccrntment by members of ony jeint fa:—.!y
“ - which has been defined under Section 2 (‘)
ond by the family members cf the epcrtme'z
owner as veell es lawful tencnt or lan’fi}l e
cccupsnt, who mey be cuthorized by ll?
society/ firm / compeny or cny vcﬁd-‘}
recognized cssociation of persons, suéh lcwg’?ﬂ i
occupstion will clso be incleded wAthin ‘E'
meaning of the cporiment owner both for (b2
purposes of eajoying rights and obfgatm?i
ond correspaonding generc! icbilities of tfz‘e_’
promcter, but ako for the purposes &f
becoming members of ithe assccistion ¢$’
cperiment owasrs. In cose of ony dispule oh .
the vafidity of his membership, it hos io 52
first resolved by the members of 2
associciion in ¢n anfuc! meeting or <pe:$z.'7
) meeting of the cssociction and in cose of m?r
: - further d:spute by the Compeien: Auu'xo:m'
under Rule 2 (c} of the U.P. Aportment Rules,
2011 onZ therecfier before the Sicie
Government before it is roised before ony
Court of lovr.
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Para 59

We are of the view that the requirement of the completion cem[:cate to be

obtamed [from the local authority under sub-section (2) of Section 14 before
lOrm/ng ond registration o[ the ossoclation of oportment owners does not
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: L
meon final completion certificate, 6s the issuance of the //m:,l con}é{ogon
certificate may take loay time and that until then rights .'mg? frhbl/ﬁﬂ’t bind
the corresponding duties are not provided to be under suspension ,ﬂ may
take scveral years for the promoater, or d promaoter mdy dé:‘?"r?.'fhe

.

formalities and in upplying jor issuance of completian cert_{ff@ale 10 deny

Y Plesl o
the opartment owner to form an association. This would deféat thg:_anect

of enocting Section 13, which provides for cegistration of deed of opd’(lﬁ)‘ent
. .

with true copy of declaration mode under 46 Section 12 to Such geed of
oy Lot

transfer. The form of declaration, therefore, to be made within 12 iorfths

_from the dote of approval of the plons or where the buiidifig hot béen

constructed or is urder construction prior to the commehf:e"hrenf:?f the
Rules to be submitted within 90 days from such commencereiit undét Hule
3 of the Rules of 2011 is sufficient for the purpeses 6f forming nd.
registration of the association for bringing for enforcement of the fights
and liabilities of the aportment owners and the general liobilities of the
promoters under Sections 5 and & and Section 4 respectively of the U.P.
Apartment Act, 2010.

970 Fed RO ST AeR- 8 TUE fham 7ar & -

Pora 65

It Is clarified that the completion of oll infrastructur;? s‘ervic§§ and

completion certificate from local authority will nat be a g_ron':h':d’ to dén}v the

registration, os the issuance of completion certificate deper-'r'f.é' on thé Steps -

to be taken by the promoter. The delay caused by him in atitaini'db such
certificate will cefeat the object cf formation of the s?'jéi'i:ty g the
enforcement of the rights and liabllities of the promoter ond the apdriment
owners. In such case the society will te registered pmw‘slori}my under the
certificate to be given by the competent authority os i?eiined in Rule 2 (c) of

the Act, who will give a time period to the promoter to piovide all

infrostructure services and to obtaia completion certificute, feiting Vehich

o AEIT-8 aﬁﬁﬁwwﬂwﬁgﬁzﬁw%

AT ?

the prometer wiil invite the punishment fo: the offencé os prés:ribed under

Sfctian 25 of the Act including the punishment of imprisonment under

Section 25 (1) of the Act.

g ot S artfés oltR A e
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in our view after the °r]’orcerren‘ of the U.F. Apcr‘meh‘ /Ifs, 2010 no
builder, promoter can resist/ or delay me formation o] unma’hdn of
oportmenl owners unGes Section 14 of the Acl. If the pmmbter ooes not
get the ossociotion registered, the cpariment wners €Bn get such
ossociation registered ofter a notice giving recsonobi€ ﬁknoé to the
promoter, soy ¢ menth, ond to adopting medel bye-!as'if:éf if th?‘y have
nat odopted ecrlier. In such case the Registrer of Sodeties shall not

refuse the registration of the associgtion of the opartment owners. Thg

promoter, hovsever, has to be mode ¢ member cs he [s jointiy



responsible with the opartment owners to form an ossociotion. Even if
he does not get the ossociation registered and does not foin or his
outhorised ogents and subscribe to be a member of the association, he
will be deemed to be member of the associotion for the purposes of
enforcement of the Act os the promoter being the member of the

association has duties and liabilities under the Act to be enforced.
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Draft Guidelines on formation of RWAS and Maintenance of Real Estate Projects

The Real Estate (Regulation and Development) Act, 2016 mandated registration of
projects of real estate by promoter with the Real Estate Regulatory Authority. The act requires
cgrtain obligations from both the Promoter and buyers. The Functions and duties of the
promoter on one hand and rights and duties of the allottees on the other hand are clearly
defined. In this respect as per provision of Section 11(4) b, ¢, d, e the promoter is responsible for
obtaining completion certificate or the occupancy certificate from the competent authority and
make it available to the allottees individually or to the association of allottees. He is also

responsible to make the lease certificate available to the association of allottees. Till the taking -

over of the project by the association of allottees, he is responsible to provide and maintain the
essential services on reasonable charges. The promoter is mandated to enable the formation of
an assoclation or saciety or co-operative society as the case may be, of the allottees or a
federation of the same under the laws applicable. Similarly as per section 19 subsection 9 it is
provided that every allottee “of the apartment, plot or building as the case may be, shall
participate towards the formation of an association or society or co-operative society of the
allottees or a federation of the same. If this provision is read with Section 11 subsection 4 (e)
which mandates the promoter to enable formation of association of allottees or a society or co-
operative society or federation of allottees, then it is crystal clear that both promoter and
allottees have to make efforts to form association of allottees as per applicable laws.

2, The UP Real estate (Regulation and Development) (Agreement for sale/Lease) Rules, 2018

also provides for maintenance of building/projects, Sub Rule 11 of the above Rule makes the
following provision -

The promoter shall be responsible to provide and maintain essentiol

services in the project till the taking over of the maintenance of the project

by the ossociation of ollottees upon the issuance of the completion

certificate of the project. The cost of maintenance of 1 (one) year from the

date of Completion Certificate has been included in the totol Price of the

opartment/plot.

However, If the Association of Allottees is not Jormed within 1 year of
completion certificate the promoter will be entitled to collect from the
allottees amount equa! to the emount of mointenance disclosed in
para 1.2 + 10% in lieu of price escolation for the purpose of the
maintenonce for the next 1 year and so on. The promoter will pay the
balance amount ovailable with him egainst the maintenance  charge to
Association of Allottees once It is formed. '

similarly Sub Rule 19 makes the following provision :

The promoter has assured the Allottees that the project in its entirety Is in accordance
with the provisions of the U.P. Apartment (Promotion of Construction, Ownership and
Maintenance) Act, 2010. The Promoter showing compliance of various laws/regulations as
applicable in Uttar Pradesh.




-~

157328312021/ -3

3 section 11 of the Real Estate (Regulation and Development) Act, 2015 mentions vanoes
functians 2nz duties of the promoter He is responsible to enzble the farmation of an assoCiEtON
or sociely or co-0perative sociely as {he case may be of the aliotiees OF a federation of the seme
under the laws applicable The Uttar Pradesh Apartment Acl published on 18-03-2010 is the
ocal law applicabie for formation of an Association of Alicttes. State Government has notified
the Uttar Pradesh Apartmert (Promotion of Construction, Ownership and Mainterance) Rules,
2013 on 16-11-2010 The model by laws to be adopted by every Asscuation of apartment
owners in its first mecting as pef sub Section 6 of Secticn 14 of the Uttar Pradesh Apartment AL
7010 were atso notified on 16-11-2011. The Uttar Pradesh apartment Act, 2010 makes provisicn
for pssotiation of Apartment owners and Bye-laws for the registration o! the affairs of such
association Section 14 of the Apartment Act makes provision for Association of apantment
owners for the administration of the allairy of the apartment snd the progerty 2ppeEriaining
there to and for the management of comman areas and facilities. As per Section 18{2) forrming of
association of the apartment owners is the joint responsibility of the promoter and apantment
owners. 1t is responsibility of the promoter to get the assodavon registered when regquired
conditions 2re fulfilled as provided there in it is further provided in saclicn 14(S} that on
formation of Association of the apartment owners, the management of the affairs of the
apartments regarding their common areas and lacilities shall be deemed 10 be transferred from
the promoter to the association which shall maintain them

4 Howble High Court, Alishabad while deciding Writ Petition no-12110 of 2013
Olive Country Apartment Owners Association vs State of UP &ors along with other Writ Petitions
has discussed in details about the various provisions of the Apartment Act, 2010, Rufes 2011 and
Model bye-laws regarding the Association of Allottees. Hon'ble Court has opined that The UP
Apartment Act, 2010 and UP Apartment Rules 2011 provides a ccmplete code for regulating the
rights, duties and liabilities and for resolving the issues and cisputes between the promoter 2nd
zpartment owners. The following paras of the above mentioned judgment of the Hon'ble High
Court needs special mention regarding formation of Associztion of Allottees 2nc mazintenance:-

Para-59

ss. We are of the view that the requirement of the comgletion certficate
to be obtzined from the local authority under sub-section (2) of Secticn 14
before forming and registration of the association of apartment owners
does not mean final completion centificste, as the issuance of the final
completion certificate may teke long time and that until then nghts 2nd
liabilities and the corresponding duties 3re not provided to te under
suspension. It may take several years for the promaoter, of 3 promoter may -
delay the formalities and in applying for issuance of completion centificate
to deny the apartment owner to form an association. This would defeat
the object of enacting Sectien 13, which provides far registration of deed
of apartment with true copy of declaration made under Section 12to such
deed of transfer. The form of declaration, therefere, to be made within 12
months from the date of approval of the plans or where the building has
been constructed or is under construction prior to the commencement of
the Rules to be submitted within 50 days {from such commencement under

ST O Y Y R
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AY
Para 60

Para 65

Rule 3 of the Rules of 2011 is sufficient for the purpases of forming and
registration of the association for bringing for enforcement of the rights
and liabilities of the apartment owners and the general liabilities of the
promoters under Sections S and 6 and-Section 4 respectively of the U.P.
Apartment Act, 2010. )

GO. In our view after the enforcement of the U.P. Apartment Act, 2010 no
builder, promoter can resist/ or delay the formation of association of
apartment owners under Section 14 of the Act. If the promoter does not
get the association registered, the apartment owners can get such
association registered after a notice giving reasonable period to the
promoter, say a month, and to adopting model bye-laws, if they have not
adopted earlier. In such case the Registrar of Societies shall not refuse the
registration of the association of the apartment owners. The promoter,
however, has to be made a member as he is jointly responsible with the
apartment owners to form an association. Even if he does not get the
association registered and does not join or his authorised agents and
subscribe to be a member of the association, he will be deemed to be
member of the association for the purposes of enforcement of the Act as
the promoter being the member of the association has duties and
liabilities under the Act to be enforced.

65. (1) The U.P. Apartment Act, 2010 and the U.P. Apartment Rules,
2011 provides for a complete code for regulating the rights, duties and
liabilities and for resolving the issues and disputes between the promz;ters
and the apartment owners. The Act has overriding effect under Section 31
(1) over 3all other laws on the subject notwithstanding anythlng.
inconsistent therewith contained in any other law for the time
beingenforced.

65. {9) The association of apartment owners is to be registered by the
Registrar, Deputy Registrar or Sub- Registrar under the Societies
Registration Acl as amended in the State of U.P. If bye~l.aws are
inconformity with the model byelaws as notified on 16.11.2011, the
Registrar/ Deputy Registrar/ Sub- Registrar cannot refuse to register
association on the ground that it contains less than minimum number of
members of the society under the Societies Registration Act or that it

does not comply with any of the provisions of the Societies Registration
Act as amended in the State of U.P. The registration of the association is

in compliance with the provisions of the U.P. Apartment Act, 2010, U.P.

B
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Apartment Rules, 2011 and madel byelaws. It shall be the joint
responsibility of the promoter and apartment owners o obtain the
registration. The Registrar/ Deputy Registrar/ Sub Registrar shall not
refuse to register the association, if the promater does not join even after
one month's notice given by the apartment owners or 33% of the
apartment owners, whichever jns more. It is clarified that the co'mpletion
of all infrastructure services and completion certificate from local
authority will not be a ground to deny the registration, as the issuance of
completion certificate depends on the steps to be taken by the promoter.
The delay caused by him in obtaining such certificate will defeat the
object of formation of the society and the enforcement of the rights and
lisbilities of the promoter and the apartment owners. In such case the
society will be registered provisionally under the certificate to be given by
the competent authority as defined in Rule 2 (c) of the Act, who will give a
time period to the promoter to provide all Infrastructure services and to
obtain completion certificate, failing which the pramoter will invite the ;

punishment for the offence as prescribed under Section

S. After the formation of Real Estate Regulatory Authority, the issue of non-formation of
association of allottees or non-cooperation of promoter in maintaining the essential services in
the intervening period and making exorbitant charges for the maintenance has been coming up
before the Authority on the administrative side and also during regular hearing in the benches.
Such complaints are pending for hearing and disposal both at Lucknow and Greater Noida.

6. On one hand allottees or thelr association are filing complaints against promoter for
various issues relating to formation of association and maintenance of essential services, the
association of promoters, credai on the other hand has raised issues about the
non-cooperation of the allottees in formation of association of allottees. Credai, in one of its
representation to Authority, has said that :

“ In many projects, even after the requests of the promoters, the allottees are
not ready to form Associotion of Allottees which is @ mondate of the RERA
Act. The cooperation of ollottees is required as volunteer members are
required for registration of the society. Further in many Cases though the )
allottees hove formed the AOA, they refuse to toke over the maintenance
of the common areas of the Project, even after issuance of ‘Completio
Certificote " to the Project. They cite irrelevont complaints regarding
construction quality or other matters which con otherwise be resalved
under the ambit of RERA. Bullders are forced to continue with providing
subsidized maintenance services under the threot of litigotion from
ollottees and AOA. Many times the AOA cites low habitation levels in the
complex to postpone the handover. This is not a valid excuse as non

PSS,
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resident allottees ore olso covered under maintenance charges ond for
unsold units the developer is responsible,

After the possage of o few years, AOA demonds virtual renewal of the

\ whole complex os a precondition Jor taking over the manogement
including epainting, new pumps, new DG's., repolr ond replocement of
plumbing etc. It is requested to Issue directives for formation of the AOA
and honding over-toking over the malntenance Jfrom the bullder in o time
bound monner, Ideally within the [first yeor of completion.”

7. As seen above the Real Estate (Regulation and Development) Act, 2016 and UP
Apartment Act, 2010 &Uttar Pradesh Apartment (Promotion of Construction, ownership and
Maintenance Rules, 2011 & model bye-laws notified by govt. of Uttar Pradesh have explicit and
elaborate provisions for maintenance of essential services and formation of Association of
Allottees. Various important issues have been clarified by Hon’ble High Court in the Writ Petition
no- 12110 of 2013, Olive Country Apartment Owners Association vs State of UP & Ors, dated 14-
11-2013. But the fulfilment of the provisions made is not being complied properly hence the
disputes are coming up at different forums. This on one hand Is troubling both the allottees and
the builders and on the other hand it is disreputing the Real Estate Sector itself, Hence it is very

important to look into the problem in totality. Some steps to minimise this issue are suggested
below-

L. The ogreement between allottees and promoter should be strictly in
accordonce with the Uttar Pradesh Real Estote
(Regulation and Devleopment) (Agreement for Sale/lease) Rules 2018,

1. Strict quality control should be ensured by different outhorities Involved
in the process. Rera Technical Cell moy be enabled to have strict quolity
control on ongoing Projects,

n.  Assaciation of promoters be advised to moke sincere efforts to complete
the projects In time ond mointoin quality so that no issues of quality etc
comes dfter the completion certificate is given by the competnet
authority, . ¢

V. Where Associotion of Allottees is found lagging in Its reponsibility, steps
for their deregistration may be token up with the competent outhority
responsible for registration,

V.  Existing disputes between Association of Allottees ond Promoter should
be expeditously disposed off /resolved amicably.

VL. As per Section 11{4) of the Real Estate (Regulation and Development) Act,
2016 the promoter shall enable the formotion of ossoclation of the
allottees under the law applicable. The UP Apartment (Promotion of
Construction, ownership ond Maintenonce) Act, 2010 is the locol low
applicable, The Uttor Prodesh Apartment (Promotion of Constructlon,
ownership and Maintenance) Rules, 2011 and Model bye-lows notified in
2011 have been issued by the state, The Hon’ble High Court Allohobad
hos olso clorified different provisions of the Act and Rules and Model Bye-
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Jows while deciding Writ petition No- 12110 of 2013, Olive Country
Apcrtment Owners Association vs State of UP & Ors, dated 14-11-2013.

Fallowing Question and answer will explain various provisions based on
the above Act Rules Viodel bye-laws and Hon’ble High Courts Directions:-

Questions-
Q1. When Association of Allottees need to be formed and Eegistered ?

Ans- As per Section 14(2) of the Apartment Act the association has to be
formed and registered when such numbers of apartment have been
handed over to the owners which are necessary to forrn an Assocaiton
or sixty percent of the apartments which is more by way of sale,
transfer of possession provieded the building has been completed along
with all infrastructure services and Completion Certificate obtained
from the concerned local authority. '

Q2. What is the procedure for Registration ?

Ans- Apartment owners may form Association by subscribing their
names to a Memorandum of Association. Thus apartment owners farm
themselves into a society which needs to be registered in the office of
Registrar Firms, Societies and chits under the Socities Registration Act,
1860. The association in its first meeting will mzke its Bye-laws which
shall be in accordance with the model bye-laws notified by the State
Government. lviodel Bye-laws cannot be changed unless approved by at
least 2/3" of the owners of total no.of zparments with the priof
approval of the competent Authority i.e. the Vice-Chairman of the
development Authority or the Chief Executive of the industrizgl
Development Authority.

Q3. Who will take initiative in formation and Registration of AOA?

Ans- Though it is responsibility of hoth promoter and allotiee to form an
Association, the promoter has peen made responsible to get the
Association Registered as per Section 14(2) of the Apartment Act.
Hon'ble High Court has clarified that if the promoter is not responding
or creating hindrance, the apartment owners may go ahead wviith the
formation of Association by giving one month notice to the promoter.
This point has been clarified by Hon'ble High Court Allahabad Wiit
petition No- (12110 of 2013, Olive Country Apartment Owners
Association vs State of UP & Ors, dated 14-11-2013) as follows- N

Para 60-

In our view after the enforcement of the U.P. Apartment Act,
2010 no builder, promoter can resist/ or delay the formation
of ossociation of opartrient OWNers under Section 14 of the
Act. If the promoter does not get the association registered,
the aportment owners con get such mssociation registered
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Q1 Ehe Promater it not taking action Towands formation of AOA what
Thauld the afattee do?

Anss As $920 in the quastion nowd, i the promoter is not taking action
towards formation of AQA, the spartment owners ™Ay give one menth
notive to the promoter to co-oparate. If ha doas not reply the apartment
QWS may O ahaxd with formation and registration of AQA.

QS i the aliottees are not willlag to take over what should the promater
do?

Ang- In sih @ situation the promater shouk! continue to nuintain the
essential senices and common Arsas by charging extra money 3%
proviade in Rule 11 of the UP Real Estate (Regutation and Development)
(Agreement and Salz/lease) Rute 2011,

The promoter can ghve a time bound notice prefebecaly of 30 days to
Ipartmient owners to come forward and form the required assoqation
and get it registerad under Soxities Registration Act 1380, if the ownars
are not coming forward in forming an assocation tha promaoter can file
complaiat against tha aliattees, for Vialation of Provisions of Section 18
of Rera Act, 2018

Q8- Who will ardReate the disputes between allottees and promoter?

Ans- Main disputes between allottees and pramoter can de classified as
folows.

L s o dispute odout registrotion of AQQ, the registror
At fonds &5 the proper cuthariy, Hon'tle High Coxwt
hos clorfled thot the registrer con oot refuse
registration-on the ground thot certoin provossiones of
Socity Registrofon At ore not complied.  The
registrotion hos to de vader the UP Aportment Act, Rule
ond Model byeNows. Heme complonce of the
prowisions of these Act ond Rudes is required. In this
Regord the on'tle Court Aos ki down o5 folows.
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As far as disputes related to terms & conditions of agreement are
concerned UP Real Estate (Regulotion & Development) {Agreement for
Sale/Lease} Rules 2018 provides os follows-

Rule 1 Subrufe 33 Dispute Resolution- All or any disputes arising out or
touching upon or in relaiton to the terms and condtions of this
agreement, including interpretation and validity of the terms there of
and the respective rights and obligotions of the Parties, shall be
settled amicably by mutual discussion, failing which the same shall be
settled os the case may be through the Authority or Adjudicating
officer appointed under the Act..

Where any voilotion of Apartment Act, 2010 Rules 2011 or Model Bye-
laws is involved the competent Authority, Vice Choirman of
Development Authority, Chief Executive of Industrial Development
Authority, The Collector of District where no such authority exist or
their delegated Authorities will have power to arbitrate the dispute.
Following matters may come for decision by a competent authority.

a) Where AOA wants some change in the Mode! bye laws it
will come up for opproval befare the competent authority
Section 14 (6) of the Apartment Act.

b) If the Boord of AOA ofter majority decision wants to make
written complaint ogoinst a promoter or allottee for
prosecution under Section 25 of the Apartment Act
obtaining prior permission of the competent Authority is
required.

Such type of disputes refate to

» If any promoter transfers by way of sale or
otherwise any land oppertonont to a
building and such land was originolly
shown as “ Common Areas ard facilities*
such as park, open space pothways,
circulation areas etc in the plan approved
by the prescribed sanctioning authority.

o If the promoter llegaly  mokes
construction, in Contravention of the plan

approved by the prescribed sanctioning A

authority.

e [f the owner of on apartment contravenes
the provisions of Section 5,6 of the
Apartment Act or if contravenes any bye-
laws made under apartment Act.

12
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Paro 65(9)

The assoclation of apartment owners Is to be reglsiered by
the Registrar, Depuly Registrar or Sub Registrar under the
Socleties Regisiration Act as amended in the State of U.P. It
bye-taws are inconformity with the model byelaws as notlfied
on 16.11.2011, the Reglstrar/ Deputy Registrar/ Sub Reglstrar
cannot refuse (o register association on the ground that it
contains less than minimum number of members of the
society under the Socleties Registration Act or.that it does
not comply with any of the provisions of the Sacietles
Registration Acl as amended In the State of U.P. The
registration of the association is in compliance with the
provisions of the U.P. Apartment Act, 2010, U.P. Apartment
Rules, 2011 and model byelaws.

Similarly, the Registrar, Dy Registrar, Sub Registrar shall not refuse to
register the association if the promoter is not showing interest to join
{ormation of AOA even after one month notice-

iii.

Poro G5 (9)

The Registrar/ Deputy Registrar/ Sub Registrar shall not

refuse to register the association, if the promoter does not

join even after one month’s notice glven by the apartment

owners or 33% of the apartment owners, whichever Is

" more. Itis clarified that the completion of all infrastructure

services and completion certificate from focal authority will

not be a groxgnd to deny the registration, as the issuance of
completion certificate depends on the steps to be taken by
the promoter, The delay caused by him in obiaining such
certificate will defeat the object of formation of the society
and the enfarcement ol the rights and liabilities of the
promoter and the 2partment owners, In such case the
society will be registered provisionally under the certificate
to be given by the competent authority as defined in Rule 2
(¢) of the Act, who will give a time period lo the promoter
to provide all infrastructure services and to obtaln
completion certificate, failing which the promoter wlll
invite the punishment for the offence as prescribed under
Section 25 of the Act including the punishment of
imprisonment under Section 25 (1) of the Act.

Matters concerning election etc sholl be be in the domain of Reglstrar

" /Dy. Registrar Chit Funds.

In all such disputes where the violation of provisions of Rera Act,
2016 Rules and Regulation is involved The Real Estate Regulatory
Authority will be opproached by the ollottee, promoter or a agent as
the case may be.
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¢) As per Section 20(2) of the Apartment Act, if oportment
owner does nct pay due amount towards common
expenses for mere thon 12 months then the AOA may
approach the Competent Authority. The Competent
Authority on being Satisfied may proceed for its recovery
os arrears of lond revenue from the owner aof the
apartment .

Any dispute regording membership of on gportment
owner, it hos to the resolved by the members of
Association in anauol or special meeting and in case of any
further disputes this will come to the competent authority.

d

~

Hon'ble High Caurt hos clarified as foliows:-

Paro 58-

Though the opartmenl ov/ner has been defined
l0 mean; 'o person or persons owning an
apartment or promoter or his nomince in cosc
of unsold apartment’, since there Is no
restriction on the occupation of the apartment
by members of a.ny joint family, which has been
defined under Section 2 (q) ond by the fomily
members of the epartment owner 05 well as
fowful tenant or lawful occupant, who moy be
outhorized by the society/ firm / company of
any validly recognlzed association of persons,
such lowful occupation will olso be included
within the mzaning of the apartmeni owner
both for the purposes of enjoying rights ond
obligations and  corresponding general
liobilities of the promoter, but also for the
purposes of becoming members of the
ossociotion of opartmient owners, in case of any
dispute on the validity of his membership, it hos
to be first resolved by the members of the
assaciotion in an aanual mecting or special
meeting of the assaciation and In cose of any
further dispute by the Competent Authority
under Rule 2 [c) of the U.P. Apartment Rules,
2011 ond thereafter before the Staie
Government before it is raised before any Caurt
of laws.

The Hon'ble Allahabad High Court while deciding writ petition number-\

13298 of 2020 Shipro Shrist] Aportment vs UP & Others has Issued general
mandamus to the competent outhoiity to decide the grievance of the
homebuyers or their pssociotions, positively within 3 months from the
date the grievance is brought in their knowledge by reosoned and

speaking order under intimotion to the aggrieved person.

13
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The Hon'ble High Court hos also directed that the Competent Authority
sholl ensure thot an officer not below the ronk of a Gozetted Officer sholl
periodically visit the apartment/building at least once in 6 months at o
prior notice to the registered ossociotion which shall be obliged to
circulote it amongst its member so as to give them an opportunity to
ventilate their grievance, If ony. Any reported violation sholl be
Immediately brought to the notice of the Authority concerned which shall

immediately toke remedial steps.

Q7- Is completion Certificate necessary to form AOA in oll circumstances ?
Ans- Section 14(2) of the Apartment Act stipulates theree conditions for
forming AOA-
a) Handing over to the owners 60% of the opartments.
b) Building has been completed, along with all
Infrastructure services.
¢) Completion Certificate obtainded from the local
outhority.

Provision to Section 4(5) of the Apartment Act provides that if the
completion Certificate is not issued by the prescribed Sanctioning
Authority within 3 months of the Submission of the application by the
promoter along with all formalities the Completion Certificate shall be
deemed to be Issued after expiry of three months period. However the
certificates required to be submitted with the application for C.C.
should be scrutinized by the concerned development authority to
ensure thot oll informations are properly given in the prescribed form.
These certificates should be scrutinized by the RERA office olso while
accepting them at there end.

On the question of necessity of the Completion Certificcte to
form AOA Hon’ble High Court while deciding writ petition no-12110 of
2013 Olive Country Aportment Owners Assocaition vs State of UP and
others hos clarified as follows- :

Pora 59-

We are of the view thot the requirement of the completion certificate to be
obtained from the local autherity under sub-section (2) of Section 14 before
forming and registration of the association of aportment owners does not
meon finol completion certificate, as the Issuonce of the final completion
certificate muy toke long time and that until then rights and liobilities and the
corresponding dutles ore not provided to be under suspension. It may toke
several yeors for the promoter, or a promoter moy deloy the formalities and
in applying for issuance of completion certificate to deny the oportment
owner to form on associotion. This would defeat the aobject of enocting
Section 13, which provides for registration of deed of oportment with true
copy of declaration made under 46 Section 12 to such deed of transfer. The
form of declaration, therefore, to be made within 12 months from the date of

14
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approval of the plons or where the building hos been constructed or is under
construction prior to the commencement of the Rules to be submitted within
90 doys from such commencement under Rule 3 of the Rules of 2011 is
sufficient for the purposes of forming and registration of the assaciation for
bringing for enforcement of the rights and liobilities of the opartment owners
ond the general liobilities of the promoters under Sections 5 ano 6 ond
Section 4 respectively of the U.P. Aportment Acl, 2010.

1¢ is further clarified by Hon'ble High Court i+

Poro 65

itis clorified that the completion of all infrostructure services and completion
certificate from local authority will not be o ground to deny the registration,
o the issuance of completion certificate degends on the steps to be taken by
the promoter. The delay coused by him in obtaining such certificate will
defeat the object of formatian of the society and the enforcement of the
rights and liabilities of the promoter and the apartment owners. In such cose
the society will be registered provisianally under the certificate to be given by
the competent outhority as defined n Rule 2 (¢) of the Act, who will give a
lime period to the promoter to provide all infrastructure services and (0
obtoin completion certificate, failing which the promoter will invite the
punishment for the offence as prescribed under Section 25 of the Acl
including the punishment of imprisonment under Section 25 (1) of the Act.

It is clarified that the completion of all infrastructure services and
completion Certificate from local authority will not be 3 ground to
deny registration, as the issuance of completion certificate depends
on steps to be taken by the promoter.

Q-8. Where the project is registered as a single phase project, What is the role
of 0C/Partial CC?

Ans- If a project is registered as a single phase profect but it contains different
blocks or pockets which are clearly demarcated, the OC/Partial CC may be
obtained by the promoter and in such a case the promoter can initiate for
formation of AOA under Section 14 of the Apartment Act. This block or
pocket has to be clearly demarcated and should be an independent area

with required essential services.

Q-9. Where a project is a multiphased project registered with Rera will
each have a separate assocfation ? A\
Ans- To answer this question following legal provisians are relevant.
I Explanation to Section 3 of The Real Estate (Regulation &
Development) Act 2016- For the purpose of this section,
where the real estate project is to be developed in phases,

gvery such phase shall be considered a stand alone real
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estate project, and the promoater shall obtain registration
under this Act for each phase separately,

I.  Scction 4 of The Real Estate {Regulation & Development)

Act 2016-

Section 4(2)- The promoter shall enclose the following
documents along with the application referred to in sub-
section (1), namely:—

Section 4(2)(c)- An authenticated copy of the approvals
and commencement certificate from the competent
autharity obtained in accordance with the laws as may be
applicable for the real estate project mentioned in the

application, and where the profect is proposed to be

developed in phases, an authenticated copy of the

approvals and commencement certificate from the

competent authority for each of such phases; °

Multiphased project will be completed in phases with time gap in

construction, Since each phase will be clearly demarcated and will be an
independent area Association of Allottees has to be formed for each phase

as per Section 14 of Apartment Act. Since the phases cannot be lefl stand

~ alone, and for administration of affairs In relation to the apartment and

properties appertaining there to and for the management of common
areas and facllitles, the association of allottees has to be formed. Hence

phase wise association of allottees Is a legal and practical requirement.

Q-10. What should be the shape of AOA after the completion of all the
phase in a multiphased project? Will a fresh AOA would be a legal
requirement ?

ANS- As seen in answer to question no-9, since every phase is required to
have a AOA there may be conflicting issues in management of all essential
services at the end when all the phases are complete. In such situation all
existing AOA members may declde to form a fresh AOA by preparing fresh
memorandum to form a society. This memarandum will need to address
issues of management for the entire completed multiphased project. This
new saclety will need a fresh registration under the Societies Registration
Act 1860.

Q-11-Is 30 days notice to promoter mandatory to forming AOA?
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vil.

Ans - If the promoter is not co-operating in formation ang reglstration of
the AOA, a 30 days notice is required 1o be given to the promoter. Hon'ble
High Court has clarified this point as follows.

In our vievi ofter the enforcement of the U.P. Apartment Act, 2010 no

builder, promoter con resist/ or deloy the Jformation of association of
opanr;went owners under Section 14 of the Act. If the promoter does not
get the ossociation registered, the‘ apartment owners can get such
ossociation registered after o notice=giving reasonable period to the
promoter, say @ month, and to adopting model bye-lows, if they have not
adopted earlier. In such cose the Registror of Societies shail not refuse the
registrotion of the ossociotion of the opartment owners. The promoter,
however, has to be made @ member as he is jointly responsible with the
apartment owners to form on association. Even if he does not get the
association registered ond does not join or his outharised agents ond
subscribe to be o member of the assaciotion, he will be deemed to be
member of the association for the purposes of enforcement of the Act as
the promoter being the member of the ossociotion hos duties and

liabilities under the Act to be enforced.
Q-12. Should separate account be maintained by promoter for all income
and expenditure on maintenance including interest of deposits till

handing over to the Assaciation of Allottees ? What are the Provisions?

Ans- It is desirable to have a separat; éccéﬁnt by the promoter for income -
and expenditure on maintenance including interest of deposits because
the promoter has to transfer the balance amount available with him

- against the maintenance charge to Association of Allottees once it is
formed.
According to Rule 1 para 11of the UP Real Estate (Regulation.and
Development) (Agreement for Sale/Lease) Rules, 2018. The promoter
enters into an agreement to transfer the balance amount available with

him at the time of handling over to the Association of Allottees. \ !

Guidelines on maintenance of proj'ects may be issued by the Authority
ofter Consulotation with all stoke holders. Following Points may be

token up in the guidelines
o) The Promoter shall be responsible to provide and maintain

essential services in the project on charges indicated in the agreement 05

17
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provided in the Uttar Prodesh Real Estate (Regulation and Development)
(Agreement for sole/icase) Rules 2018) till the taking over of the Project
by the assoclation of Aflottees upon the Issuance of the completion
Certlficate of the project Sectlon 11 The Reol Estate (Regulation and
Development Act 2016 & Paro 11 of Utlor Pradesh Real Estate
(Requlation and Development) (Agreement for safe/lease) Rules 2018).

Prior to UP Real Estate (Regulation and Development (Agreement for
sale/lease) Rules 2018, the promoter was made responsible as per Section
4(7) of the Aportment Act, 2010, to maintain the Common Areos and
facllities til Association is formed, He was entitled to levy proportionate

charges os specified in the declaration.

b) The cost of such mointenance for 1 (one) year from the dote of
completion certificate has bcc?) included in the total price of the
apartment/plot as per Para 1.2 (iv) and Pora 11 of the Uttar Pradesh Real
Estate (Regulation and Development) (Agreement for sale/lease) Rules
2018).

(4] If the Association of allottees is not formed within one yeor of the
completion Certlficate the promoter will keep on maintaining the
Essential Services ofter collecting from the ollottees amount equal to the
omount of maintenance disclosed in Para 1.2 +10 % in liev of price
escalation for the purpose of the maintenance on next 1 yeor and so on.
[Paro 11 of Uttar Pradesh Reol Estate (Regulation and Development)
(Agreement for sale/lease) Rules 2018).

However amount so collected shall be kept in separate occount in

notlonalised bank,

d) In such cases where promoter keeps on maintaining essentiol
services, the ollottees, If they get their association registered, will hove
optlon to take over maintenance after six month from the start of service.
So if the promoter appoints any service provider for maintenance then his
term should be for six months which con be extended for other six
monthly periods till the services ore taken over by assaciation of allottees.

e) The promoter will poy the balance omount avoiloble with him
against the malntenance charges to association of allottees once it Is
formed. [Clouse 11 of Uttar Prodesh Reol Estote (Regulation ond
Development)(Agreement for sale/lease) Rules 2018,
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/) The promoter is lioblc to poy all oulgnings befare tronsferting the
physicol possession of the aportment o the ollotiees which it hos
collected from the allottees. The outgoings include among other things
munlicipol or local loxes, chorges for woler ond electricity ene¢
mointenonce cherges. If the Promoler fails 10 pay such tharges before
tronsfer, It will remain his responsibility even ofter the trdnsfer, to poy
such outgoings olong with penalty if any imposed by the concérned
au{horizy [Rule 1.10 of Utlor Prodesh Real Eslote (Regulation ond

Development) (Agrecment for sale/lease) Ruies 2018].

g) The promoler/Builder is responsible lo properly maintain tke
common Areas onZ ‘focilities until the formation of the Associolion of
Aportment owners. The promater sholl be entitled lo levy and collect the
proporilonate mointenonce chorges. [Section 4(7) of The Uttar Pradesh
Apariment (Promolion of Construction, Ovnership And tMointenarce) Act,
2010].

h) After obicining the Compiclion Ceriificate ond ofter handing over
physicel possession of the cpartments by the Promoter 10 the ollottees,
the promoter is stetutority resporsible to make a conveyance and to hond
over the possession of the Common Areos and facliities to the ossocioticn
of Apertment owner After obtoining the completion centificate and
honcling over the possession cf the cportments to the ollottees it shall be
the responsibiity of the promoter to nond over the possession of the
common creps ond fochties and also the originals of the plans ond
documents (o the Asgociction of oportment owners formed and registered
[Secticn &(6] of Utter Fredesh Agortment (Promotion of Construction,

Ownership And Wtointenance) Aci. 2010]

The Competent Authority is respansible for ensuring complicnce of
different prowsions of the Agariment Act, 2010. The Competent Authority
as per Section 27 ¢f the Apgrtment o4l wocks under conlral of Stote
Governmeat. Tae Competent Authonty meoes Vice Chairman of ¢
developinent Auldacity cod where Lhese is NG develogment Autharity, the
Coliectcr of the District. Moviever the Hon'bie High Court, Allohabod hos
ciarified that the for Industeicl Areo the Chief Executive of the Industiial
Cevelopment Auu“omr' vill viock as Competent Avtharlty. It has been
further clasified, thot Competent outharity mey delegaie its functions to

|
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Joint Secretary including the legol officer in case of Authority and to sub
divisional mogistrate in cose of a district.

The Hon'ble Allahabad High Court while deciding writ petition
number- 13298 of 2020 Shipro vShristi Apartment vs UP & Others has
issued general mandamus to the competent authority to decide the
grievance of the homebuyers or their associations, positively within 3
months from the date the grievonce is brought in their knowledge by

reasoned and speaking order under intimation to the aggrieved person.

i) On formation of ossociation of Apartment owners, the

management of the affalrs of the epartments regarding their common '

areas and facilitles shall be deemed to be transferred from the promoter
to the association, which sholl there upon maintoin them. However till all
the aportments are sold, or transferred the promoter shall
proportionately share the maintenance cost of common areos and
focilities. [Section 14 (5) of The Ultar Prodesh Apartm;m {Promotion of
Construction, Ownership And Moaintenance) Act, 2010].

The amount collected by the promoter towards interest free
maintenance security sholl be transferred to the ossociation at the time of
handing over the common areas and focilities.

Though there ore no clear provisions that promoter will keep o seporate
account to be maintained for oll income ond expenditure on maintenance
including interest of deposits till handing over to the Associotion of
Allottees, it is desirable that a separate occount In a nationalised bank is
opened for this purpose when the promoter is maintain the essentiol
services and common oreas beyond one year period. This is necessory
because para-11 of the UP Reol Estote (Regulotion & Development)
{Agreement for sole/lease) Rules, 2018 prov{des that promoter will pay
the balonce amount ovailoble with him agoinst maintenonce charges to
Assoclation of allottees once it is formed. Thus a separate account is

desirable.

J) There is no exemption to apartment owner, from liability for
contribution towards the common expenses, either by Waiver of the use
of the common areas and facilities, or by abandonment of his apartment.
In addition to it if common expenses in relotion to an apartment is unpoid
for 12 months then the association of allottees may approach the

competent authority for recovery of such dues as arrears of Land Revenue
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[Section 19 & 20(2) of The Uttor Pradesh Apartment (Fromotion of

Construction, Gwnership And Maintenonce) Act, 2010].

%) The Promoter shall be responsible up to five yecrs ofter handing
over the oportments regarding the Construction and structural defects in
the building constructed by him ond he shall get such defects u.emavsd ot
his own cost foiling which he shall be liable to pay compensation for the
lasses incuired by him for such dcf;cts. The provision of Sea\ion a(8} of
the Utter Prodesh Agartment (Promotion of Construction, Ownership ond
maintenonce} Act, 2010 so for as it provides 2 yea:s of responsibility of

promoter for Construction and Structurol defects will not be effective as

the time peniod of 5 years for the responsibility of the promoter provided .

under the Real Estote (Regulation & Development Act, 2016) will have

over riding effects.




